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 1.  TIME:  9:00   CASE#: MSC12-03001 
CASE NAME: GIBSON VS FRANCIS 
HEARING ON MOTION TO/FOR DISMISS FOR FAILURE TO PROSECUTE FILED 
BY CARTWRIGHT BUCKMAN FRANCIS 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

  

  
 2.  TIME:  9:00   CASE#: MSC16-01577 
CASE NAME: WYATT VS. ROBERTS 
HEARING ON MOTION TO/FOR UNCONTESTED MTN TO DETERMINE GOOD FAITH 
STLMNT FILED BY ENTERPRISE RENT-A-CAR CO OF SAN FRANCISCO, 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 

  

 3.  TIME:  9:00   CASE#: MSC16-01837 
CASE NAME: WOODS VS. ANTIOCH UNIFIED SCHO 
HEARING ON MOTION TO/FOR AMEND COMPLAINT FILED BY RICHARD WOODS 
* TENTATIVE RULING: * 
 
 The Court appreciates the non-opposition filed by the School District. The unopposed motion 
is granted. 

  

 4.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS WINGARD 
HEARING ON MOTION TO/FOR COMPEL J.OYEDELE & P.ESHIETT'S FURTHER 
RESPS FILED BY JAMES WINGARD, DYAN WINGARD 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 
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 5.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS WINGARD 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED FOR 
PLAINTIFF'S F AILURE TO APPR 6/4, & PRODUCE DISCOVERY 
* TENTATIVE RULING: * 
 
 Unopposed – granted. 

  

 6.  TIME:  9:00   CASE#: MSC17-00735 
CASE NAME: OYEDELE VS WINGARD 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 Moot – dropped from calendar. 

  

 7.  TIME:  9:00   CASE#: MSC17-01487 
CASE NAME: HARRIS VS. LONE TREE CONVALESC 
HEARING ON DEMURRER TO COMPLAINT of HARRIS FILED BY LONE TREE 
CONVALESCENT HOSPITAL, INC., MARK CALLAWAY, PHYLENE SUNGA 
* TENTATIVE RULING: * 
 

 The demurrer of defendants Lone Tree Convalescent Hospital, Inc., Mark Callaway, and 

Phylene Sunga is sustained in part and overruled in part, as stated below. 

Plaintiff alleges causes of action for elder abuse and negligence.  She sues the facility 
where she was staying, Lone Tree, and two of its administrators or directors of care, Mark 
Callaway and Phylene Sunga. 

 
Defendants argue that neither count states a cause of action, and both need to be 

alleged more specifically.  Defendants further argue that plaintiff may not sue the individual 
defendants. 

 
First Cause of Action, Elder Abuse 
 
The demurrer to this cause of action is overruled. 
 
Plaintiff alleges she was injured on August 8, 2015 while she was a resident at Lone 

Tree’s skilled nursing facility.  (Complaint, ¶ 2, 20.)   
 
At the time, she was over the age of 65 and had various physical and mental limitations, 
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including anxiety, osteoarthritis of both knees, a prior stroke, and Alzheimer’s.  (¶ 16.) She 
required assistance to walk to and from the restroom, as well as supervision while she used it.  
(¶ 19.)   

 
At an unspecified time on August 8, 2015, she fell in the restroom.  She had been left 

unattended there.  (¶ 20.)   
 
Lone Tree did not immediately arrange for an ambulance to an emergency room.  They 

placed her back in bed and telephoned her daughter.  When the daughter arrived, she was 
shocked by what she found.  Her mother had a gash on her head and was vociferously 
complaining of excruciating pain in her leg.  Lone Tree affirmed they still had not called an 
ambulance.  Without waiting any longer, the daughter called 911 herself.  An ambulance arrived 
shortly thereafter to transport plaintiff to Kaiser DRV Hospital in Antioch.  (¶ 20-22.) 

 
X-ray imaging revealed that plaintiff had suffered a fractured hip.  Plaintiff was taken to 

surgery that same day.  She remained in the hospital until August 11, 2015 and participated in 
extensive physical therapy thereafter, but has never been able to walk again.  (¶ 23.)   

 
Had defendants immediately notified plaintiff’s family and primary care physician, plaintiff 

would have received the appropriate emergency medical care which would have reduced the 
significant suffering she endured and continues to endure as a result of defendants’ actions.  (¶ 
24.)   

 
The complaint goes on to allege that plaintiff was injured due to the conscious decision 

of defendants to cut costs at the expense of patient care, this decision resulted in understaffing 
and undertraining, and the facility violated various statutes and was guilty of recklessness.  (¶ 
29-48.) 
 

Plaintiff admits that her complaint is modeled after the complaint that was found 
sufficient in Fenimore v. Regents of University of California (2016) 245 Cal.App.4th 1339, 1347.  
(See Opp. at 8:22-24.)   

 
In Fenimore, the FAC alleged that the patient had a recent history of Alzheimer’s and 

wandering that had led to numerous falls.  The patient was an extreme fall risk.  The facility 
knew this history.  Nevertheless, the patient was left unattended and fell just minutes after 
entering the hospital.  The hospital delayed in calling the family and gave conflicting accounts of 
what had occurred to avoid being financially penalized by Medicare.  The patient was 
transferred from the facility four days later for reasons unrelated to the fall and shortly thereafter 
was found to have fractured his hip in the fall.  As here, the FAC in Fenimore alleged statutory 
violations, a deliberate attempt to cover up an injury, and a practice of understaffing and 
undertraining to cut costs. 

 
The court said, “[T]he FAC alleged the Hospital committed neglect by allowing George to 

fall minutes after entering the facility, failing to treat George's fractured hip for four days, and 
violating certain state regulations for acute psychiatric hospitals.  [¶]  If the Fenimores alleged 
only these first two things, we might agree that the trial court correctly sustained the demurrer.”  
(Fenimore, supra, 245 Cal.App.4th at 1347-1348.)  The court explained that, absent additional 
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allegations, the failure to prevent the fall and the failure to ensure the injuries were treated 
suggested only negligence, but that the allegations of regulatory violations “add more to the 
story.”  (Ibid.)   The regulatory violations “may provide a basis for finding neglect,” and were 
coupled with allegations of recklessness, “a pattern and practice of . . . understaffing to cut 
costs.”  (Id. at 1348-1349).  “[W]e cannot say as a matter of law that the Hospital should escape 
liability for reckless neglect. The trier of fact should decide whether a knowing pattern and 
practice of understaffing in violation of applicable regulations amounts to recklessness.”  (Id. at 
1349.)    

 
The FAC here is substantially similar to the one in Fenimore.  The ruling on the demurrer 

here must be the same as it was there. 
 
  Defendants raise a series of secondary arguments.  Defendants argue that the 

complaint fails to allege they were guilty of at least recklessness.  However, again, the 
allegations here were found to be sufficient in Fenimore.  (See Id. at 1349.)    

 
Defendants also argue that the complaint fails to adequately allege a basis for enhanced 

remedies as required by Welfare and Institutions Code section 15657 (c) and Civil Code section 
3294.  The court disagrees.  The FAC alleges that the corporate employer was personally guilty 
of oppression, fraud, or malice through its conscious decisions to put profits over patient care 
and through the acts of its administrators and patient care directors.   (See ¶¶ 4, 7, 8, 9, 26, 40-
49, 52.)   

 
Defendants argue the FAC fails to allege exactly what the individuals did. However, the 

FAC alleges that the individuals were “administrators, directors of nursing and other directors 
and administrators of Lone Tree . . . who administer, operate, and implement the day to day 
operations of Lone Tree . . .”  (¶ 4.)   

 
Finally, defendants argue that the complaint fails to state a cause of action against the 

individual defendants, Mark Callaway and Phylene Sunga.  However this argument is based on 
a misreading of Winn v. Pioneer Medical Group, Inc. (2016) 63 Cal.4th 148.   
 

In Winn, the Court was concerned with a fairly narrow issue dealing with a different fact 
pattern than alleged here.  There, plaintiff repeatedly saw physicians in an outpatient setting.  
The physicians became aware of certain medical problems that warranted referral to a vascular 
specialist, but failed to make the referral.  The Court stated the narrow issue involved in the 
case and its commensurately narrow holding: 

 
We granted review to determine whether the definition of neglect under the Elder 
Abuse and Dependent Adult Civil Protection Act (Welf. & Inst. Code, § 15600 et 
seq.; the Elder Abuse Act or Act) applies when a health care provider—delivering 
care on an outpatient basis—fails to refer an elder patient to a specialist. . . .  
[W]e conclude . . .  that the Act does not apply unless the defendant health care 
provider had a substantial caretaking or custodial relationship, involving ongoing 
responsibility for one or more basic needs, with the elder patient. It is the nature 
of the elder or dependent adult's relationship with the defendant—not the 
defendant's professional standing—that makes the defendant potentially liable for 
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neglect. Because defendants did not have a caretaking or custodial relationship 
with the decedent, we find that plaintiffs cannot adequately allege neglect under 
the Elder Abuse Act. 
 
Winn said that for a defendant to be liable for elder neglect he must have care or custody 

of the plaintiff and that care or custody means more than the intermittent provision of medical 
care.  The required caretaking or custodial relationship exists “where a person has assumed 
significant responsibility for attending to one or more of those basic needs of the elder or 
dependent adult that an able-bodied and fully competent adult would ordinarily be capable of 
managing without assistance.”  (Winn, supra, 63 Cal.4th at 155.)   

 
A physician who has only casual or limited interaction with a patient in an outpatient 

facility does not have that responsibility.  However, a managerial employee of a skilled nursing 
facility does.   

 
The Elder Abuse Act permits the recovery of enhanced remedies against the facility 

when it is responsible for elder abuse.  But a facility can act only through its managers and 
agents.  At the same time, those managers and agents are not usually the front-line employees 
providing or failing to provide the care.  They are the supervisors responsible for setting the 
corporate policy that results in the commission of the neglect or abuse. For enhanced remedies 
purposes, the managers making the choices that result in lack of provision of custodial care by 
lower-level employees are usually identified and often sued.  The Elder Abuse Act clearly 
contemplates this.  (See CACI 3013 (providing space to insert both the name of employer and 
individual defendants), 3104 (same in the instruction for enhanced remedies), 3102 A (calling, in 
one alternative, for identification of the responsible officer, director, or managing agent); Welf. & 
Inst. C. § 15610.17 (defining “care custodian” as “an administrator or an employee of any of the 
following . . . facilities . . . providing care or services for elders . . . (a) Twenty-four hour health 
facilities, as defined in Sections 1250 [which in subdivision (l) includes nursing facilities] . . . of 
the Health and Safety Code . . .”); Welf. & Inst. C. § 15647 (c) (providing that the “standards set 
forth in subdivision (b) of Section 3294 of the Civil Code regarding the imposition of punitive 
damages . . . shall be satisfied before any [enhanced remedies] . . . may be imposed against an 
employer); Delaney v. Baker (1999) 20 Cal. 4th 23, 27-28 (“Plaintiff brought this action against 
Meadowood and the two individuals (Calvin Baker, Sr., and Calvin Baker, Jr.) who served as 
[its] administrators”).)   

 
Nothing in Winn purports to alter this practice.   

 
Second Cause of Action, Negligence 

 
The demurrer to this cause of action is sustained, without leave to amend. 
 
The California Supreme Court recently clarified the distinction between professional and 

ordinary negligence in Flores v. Presbyterian Intercommunity Hospital (2016) 63 Cal.4th 75. 
 
There, the court recognized that a healthcare facility owes duties both in its capacity as a 

healthcare provider and as the owner of a facility open to the public.  (Flores, supra, 63 Cal.4th 
at 87.)  When it is rendering care to a patient, it is liable only as a healthcare provider.  When it 
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is providing a service that it owes to the public generally – for instance, when its duty to keep its 
facilities in good repair generally overlaps with the obligations that all persons subject to 
California's laws have – it may be liable for ordinary negligence.   

 
Thus, when a custodian employed by a hospital negligently leaves a broom in a hallway 

and someone trips on it, the hospital is liable for ordinary negligence.  (Id. at 86.)  But when it 
provides a patient a bed with malfunctioning bedrails after a doctor has ordered a bed with 
bedrails, it is liable for professional negligence because it owes its duty to the patient to provide 
a proper bed by virtue of being a health care provider.  (Id. at 88, 89.)   

 
Plaintiff argues that Lone Tree can be liable for ordinary negligence here based on her 

allegations of understaffing, undertraining, regulatory violations and other conduct.  She argues 
that such negligence was not associated with the rendering of professional services.  (Opp. at 
13:8-13.)   

 
The court disagrees.  Plaintiff is not claiming she fell because Lone Tree hired an 

insufficient number of custodians, and debris was left on its floors that endangered both her and 
visitors.  She claims she fell because Lone Tree hired an insufficient number of properly trained 
nurses or certified nursing assistants.  Lone Tree owes duties to plaintiff regarding such staffing 
and training practices only in its role as a facility providing professional services to her, not 
because of duties it owes to the public generally.  Plaintiff may not sue for ordinary negligence 
under the facts pleaded in the FAC.  Further, plaintiff has not suggested how she could 
successfully amend to do so. 
 
 

  

 8.  TIME:  9:00   CASE#: MSC17-01487 
CASE NAME: HARRIS VS. LONE TREE CONVALESC 
HEARING ON MOTION TO/FOR STRIKE PLAINTIFF'S COMPLAINT FILED BY 
LONE TREE CONVALESCENT HOSPITAL, INC., MARK CALLAWAY, PHYLENE 
* TENTATIVE RULING: * 
 

 The court rules as follows on the motion to strike filed by defendants Lone Tree 

Convalescent Hospital, Inc., Mark Callaway, and Phylene Sunga: 

 
1. Denied.  Moot in view of the court’s ruling on the demurrer to the Second Cause of 

Action. 
 

2-4:  Denied.  Defendants may revisit the availability of punitive damages on a motion for 
summary adjudication pursuant to CCP § 437c (f)(1). 
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 9.  TIME:  9:00   CASE#: MSC17-01777 
CASE NAME: DITECH VS. GRANTZ 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY DITECH FINANCIAL 
LLC 
* TENTATIVE RULING: * 
 
  
Before the Court is a motion for summary judgment (“MSJ”) filed by Plaintiff Ditech Financial 

LLC (“Plaintiff” or “Ditech”). The MSJ relates to the Complaint filed by Ditech for (1) breach of 

contract; (2) claim and delivery; (3) conversion; and (4) money lent against Defendant Sandra C. 

Grantz (“Defendant” or “Grantz”). The MSJ is unopposed. For the following reasons, the MSJ is 

granted. 

At the outset, the Court notes that Plaintiff’s Exhibits to the Hennessee Declaration in support of 

the MSJ are not tabbed, in violation of Cal. Rules of Court, rule 3.1110, subd. (f). See also Local 

Rule 3.42, subd. (3). Defendants are directed to tab their exhibits in all future filings or risk 

monetary sanctions. 

Standard 

Code of Civil Procedure (“CCP”) §§ 437c(c) provides, in relevant part: 

The motion for summary judgment shall be granted if all the papers submitted 

show that there is no triable issue as to any material fact and that the moving 

party is entitled to a judgment as a matter of law.  

Section 437c(p)(1) provides: 

A plaintiff or cross-complainant has met his or her burden of showing that there is 

no defense to a cause of action if that party has proved each element of the 

cause of action entitling the party to judgment on the cause of action. Once the 

plaintiff or cross-complainant has met that burden, the burden shifts to the 

defendant or cross-defendant to show that a triable issue of one or more material 

facts exists as to the cause of action or a defense thereto. The defendant or 

cross-defendant shall not rely upon the allegations or denials of its pleadings to 

show that a triable issue of material fact exists but, instead, shall set forth the 

specific facts showing that a triable issue of material fact exists as to the cause of 

action or a defense thereto. 

The party moving for summary judgment has the burden of persuasion to show there is no 

triable issue of material fact and thus it is entitled to judgment as a matter of law. Aguilar v. 

Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850. Only if the moving party successfully meets 

this burden does the burden shift to the opposing party to make its own prima facie showing of 

the existence of a triable issue of material fact. Ibid.; see also Chern v. Bank of America (1976) 

15 Cal.3d 866, 873. Even though the instant MSJ is unopposed, the Court cannot grant 

summary judgment unless Plaintiff meets its initial burden. See Johnson v. Superior Court 

(2006) 143 Cal.App.4th 297, 305 (trial court order granting summary judgment reversed despite 

lack of timely-filed declaration that was proper under CCP § 2015.5 because unless defendant 
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meets his initial burden, summary judgment cannot be granted “ even if the opposing party does 

not respond sufficiently or at all.”). The scope of the defendant’s initial burden is defined by the 

pleadings. See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 Cal. App. 3d 1, 18. 

Factual Background 

Defendant Grantz and Frank W. Grantz (deceased) executed and delivered to D&D Home’s 

Inc., as Seller, and Green Tree Financial Servicing Corporation, as Assignee, the finance 

Agreement in the sum of $131,590.80 for the purchase of a manufactured home on or about 

August 1, 1996. UMF 1.  

On or about November 1, 1999, Green Tree Financial Servicing Corporation changed its name 

to Conseco Finance Servicing Corporation. UMF 2, 13. On or about June 9, 2003, Conseco 

Finance Servicing Corporation changed its name to Green Tree Servicing LLC. Id. Finally, on or 

about August 31, 2015, Green Tree Servicing LLC merged with Plaintiff. Id. 

Pursuant to the Agreement, Defendant promised to pay Green Tree and/or its successors in 

interest the sum of $39,960.00 with interest at a rate of 10.5%; the Agreement provides for 

monthly payments to Green Tree of $356.55 starting on September 15, 1996. UMF 3. The 

Agreement further provides to Green Tree a security interest in personal property described as 

a 1995 Fleetwood Vogue Mansion, bearing Serial Numbers CAFLS17A17286VM12 and 

CAFLS17B17286VM12. UMF 4. The Agreement further provides that in the event of 

Defendant’s failure to remit monthly payments, Plaintiff has the right to take possession of the 

1995 Fleetwood Vogue Mansion (the “Collateral”) and that Plaintiff may sell the Collateral. UMF 

5. Under the terms of the Agreement, Grantz is liable to Plaintiff for any deficiency after 

deducting the sale proceeds as well as factoring in expense incurred for taking possession, as 

well as other allowable expenses. Id. The Agreement also provide that Grantz will pay all 

expenses and costs incurred by Plaintiff in enforcing the Agreement including repossession 

costs, court costs, and reasonable attorneys’ fees. UMF 9. 

Grantz defaulted under the terms of the Agreement by failing to make the payment due on 

February 15, 2017 and all payments that have become due thereafter. UMF 6, 12. As a 

consequence, the principal sum of $27,810.99 is due and payable to Plaintiff, together with 

interest, late fees and collection costs, and other charges recoverable under the Agreement. 

UMF 7. Plaintiff has performed all conditions, covenants, and promises required under the 

Agreement. UMF 8.  

Defendant and Frank W. Grantz (deceased) are the registered owners of the Collateral. UMF 

10. Pursuant to the Agreement, Grantz agreed that in the event of a default, Plaintiff would be 

entitled to repossession of the Collateral. UMF 11.  

Analysis 

Plaintiff has met its burden under § 437c.  

 Breach of Contract 
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“[T]he elements of a cause of action for breach of contract are (1) the existence of the contract, 

(2) plaintiff’s performance or excuse for nonperformance, (3) defendant’s breach, and (4) the 

resulting damages to the plaintiff.” Oasis W. Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 

821. 

The undisputed facts demonstrate that the parties had an agreement wherein Defendant 

promised to pay Green Tree and/or its successors in interest the sum of $39,960.00 with 

interest at a rate of 10.5%. UMF 3. Plaintiff has performed all conditions, covenants, and 

promises required under the Agreement. UMF 8. Grantz defaulted under the terms of the 

Agreement by failing to make the payment due on February 15, 2017 and all payments that 

have become due thereafter. UMF 6, 12. As a consequence, the principal sum of $27,810.99 is 

due and payable to Plaintiff, together with interest, late fees and collection costs, and other 

charges recoverable under the Agreement. UMF 7. 

 Claim and Delivery and Conversion 

A cause of action for recovery of specific personal property, a code-based cause of action (see 

Code Civ. Proc., § 627), is often referred to as a “claim and delivery action.” (See generally 5 

Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 692, p. 110 (an action for the specific recovery 

of personal property, with damages in a proper case for its detention, “insofar as it needs a label 

or designation, might be termed ‘specific recovery of personal property.’ [Citations.] [¶] At an 

early date, however, California courts borrowed the statutory title of the provisional remedy of 

‘claim and delivery,’ which gives immediate possession pending trial, and the action is often 

called a ‘claim and delivery action.’”).) 

Conversion is the wrongful exercise of dominion over the property of another. The elements of a 

conversion claim are: (1) the plaintiff’s ownership or right to possession of the property; (2) the 

defendant’s conversion by a wrongful act or disposition of property rights; and (3) damages. 

Burlesci v. Petersen (1998) 68 Cal.App.4th 1062, 1066. 

The undisputed facts demonstrate that Plaintiff has a security interest in the 1995 Fleetwood 

Vogue Mansion (the Collateral), pursuant to the parties’ Agreement. UMF 4. Defendant and 

Frank W. Grantz (deceased) are the registered owners of the collateral (UMF 10), and in the 

event of a default, the Agreement entitles Plaintiff to repossession of the Collateral. UMF 11. 

 Money Lent 

“The common law, from which we derive our forms of pleading known as the ‘common counts,’ 

knew a count for ‘money lent’ which was the appropriate form in which to state a cause of action 

for money loaned.” Jones v. Re-Mine Oil Co. (1941) 47 Cal.App.2d 832, 843. To state a 

common count for money lent, the plaintiff need only allege that the defendant is indebted in a 

certain sum for money loaned by the plaintiff and that the defendant has not repaid the money. 

Pleasant v. Samuels (1896) 114 Cal. 34, 36-38; see 4 Witkin, Cal. Procedure (5th ed. 2008) 

Pleading, § 564, p. 691. 

The undisputed facts demonstrate that Defendant became indebted to Plaintiff in the amount of 
$39,960.00 plus interest (UMF 3), and as a result of Defendant’s default, the principal sum of 
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$27,810.99 is due and payable to Plaintiff, together with interest, late fees and collection costs, 
and other charges recoverable under the Agreement. UMF 7. 

  

10.  TIME:  9:00   CASE#: MSC17-02031 
CASE NAME: UNITED CALIF BUILDING VS BAY C 
HEARING ON MOTION TO/FOR SANCTIONS PURSUANT TO CCP 128.7 FILED 
BY BAY CITY MECHANICAL, FIDELITY AND DEPOSIT COMPANY OF MARYLAND 
* TENTATIVE RULING: * 
 
 Hearing dropped from calendar by moving party. 

  

11.  TIME:  9:00   CASE#: MSC17-02267 
CASE NAME: PORTILLO VS RAMIREZ 
HEARING ON MOTION TO/FOR COMPEL ARBITRATION FILED BY FREDY 
PORTILLO 
* TENTATIVE RULING: * 
 
  
              Plaintiff Fredy Portillo’s Motion to Compel Arbitration, pursuant to Code of Civ. Proc., § 
1281.2, is granted. 
 
  “A proceeding to compel arbitration is in essence a suit in equity to compel specific 
performance of a contract.” (Freeman v. State Farm Mut. Auto. Ins. Co. (1975) 14 Cal.3d 473, 
479.)  “California has a strong public policy in favor of arbitration as an expeditious and cost-
effective way of resolving disputes.” (Avila v. Southern California Specialty Care, Inc. (2018) 20 
Cal.App.5th 835, 843.) “Code of Civil Procedure section 1281.2 requires a trial court to grant a 
petition to compel arbitration ‘if [the court] determines that an agreement to arbitrate the 
controversy exists.’ (Code Civ. Proc., § 1281.2.)”  (Hernandez v. Ross Stores, Inc. (2016) 7 
Cal.App.5th 171, 176.)  
 
 “‘A party seeking to compel arbitration has the burden of proving, [by a preponderance of 
evidence] the existence of a valid agreement to arbitrate. [Citations.]” (Ibid; see Cruise v. Kroger 
Co. (2015) 233 CA4th 390, 396-397, 399-400.)  Here, there is no dispute as to the existence of 
a written agreement to arbitrate.  
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 On or about February 16, 2015, Plaintiff Fredy Portillo purchased a used 2005 Ford 
F150 4X2 from Defendant Armando Ramirez doing business as Cheap Auto Wholesale.  
(Complaint, ¶16.) Plaintiff and Defendant executed a Retail Installment Sales Contract (“RISC”) 
that included an arbitration provision. (Sadr Decl., Exhibit 1.) The arbitration provision of the 
contract provided that either party may choose to have any dispute between them decided by 
arbitration. The parties raise no issue regarding whether the dispute is arbitrable.     
    
 Additionally, CCP section 1281.2 “requires a party seeking to compel arbitration to plead 
and prove a prior demand for arbitration under the parties' arbitration agreement and a refusal to 
arbitrate under the agreement.” (Mansouri v. Superior Court (2010) 181 Cal.App.4th 633, 640.)  
 
  Here, prior to filing this lawsuit, Plaintiff requested arbitration via the Consumer Legal 
Remedies Act demand letter, dated June 24, 2017.  (Sadr Decl. ISO Reply, Exh. 2.)  Further 
demand was made on April 23, 2018.  (Sadr. Decl. ISO Reply, Exh. 4.)  In the email dated April 
23, 2018, Plaintiff requested a response from Defendants’ counsel regarding an agreement to 
arbitrate.  It stated, “Let me know by the end of the week if your client agrees…. If we get no 
response, I will assume your client does not agree to AAA, and we will file a motion to compel 
arbitration.” (Sadr. Decl. ISO Reply, Exh. 4.)  Plaintiff’s counsel declares Defendant’s counsel, 
refused to arbitrate the matter under AAA.  (Sadr, ISO Motion to Compel, ¶5.) 
 
 Plaintiff has met his burden of proving the existence of an agreement to arbitrate and 
refusal by Defendants.  Upon this showing, CCP section 1281.2 generally mandates a trial court 
to compel arbitration, but the trial court may decline to do so if the petitioning party has waived 
its right to compel. Or “Grounds exist for the revocation of the agreement.” (CCP § 1281.2 subd. 
(b).) Or “A party to the arbitration agreement is also a party to a pending court action…and there 
is a possibility of conflicting rulings on a common issue of law or fact.” (CCP § 1281.2 subd. (c).)  
   
  Here, Defendants oppose the motion on the ground the Plaintiff has waived the right to 
arbitration by the unreasonable delay in bringing the motion. Defendants claims they requested 
arbitration nine months prior to this motion and Plaintiff refused.  (Plaintiff disputes this 
assertion, claiming Defendants’ demand was conditioned upon the taking of Plaintiff’s 
deposition.)  Defendants complain Plaintiff then waited five months after filing this action to 
demand arbitration.  The complaint was filed on November 28, 2017.  As stated above Plaintiff 
made two demands for arbitration, a pre-filing demand on June 24, 2017 and a post-filing 
demand on April 23, 2018. 
 
  “‘[A] demand for arbitration must not be unreasonably delayed. When an arbitration 
agreement does not specify the time within which arbitration must be demanded, a reasonable 
time is allowed; a party who does not demand arbitration within a reasonable time is deemed to 
have waived the right to arbitration. [Citations.]’” (Sobremonte v. Superior Court (1998) 61 
Cal.App.4th 980, 992.)    
 
 Both state and federal arbitration law reflects a strong policy favoring arbitration 
agreements and require close judicial scrutiny of waiver claims. (St. Agnes Medical Center v. 
PacifiCare of California (2003) 31 Cal.4th 1187, 1195.)  “[W]aivers are not to be lightly inferred 
and the party seeking to establish a waiver bears a heavy burden of proof.” (Ibid.)  The 
California Supreme in St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 
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1187 agreed with the factors to consider outlined in Sobremonte v. Superior Court (1998) 61 
Cal.App.4th 980, 992, in determining whether the party has waived the right to arbitrate.  The 
factors are: 

 
 (1) whether the party’s actions are inconsistent with the right to arbitrate; (2) 
whether “the litigation machinery has been substantially invoked” and the parties 
“were well into preparation of a lawsuit” before the party notified the opposing 
party of an intent to arbitrate; (3) whether a party either requested arbitration 
enforcement close to the trial date or delayed for a long period before seeking a 
stay; (4) whether a defendant seeking arbitration filed a counterclaim without 
asking for a stay of the proceedings; (5) “whether important intervening steps 
[e.g., taking advantage of judicial discovery procedures not available in 
arbitration] had taken place”; and (6) whether the delay “affected, misled, or 
prejudiced” the opposing party.’   
 

(St. Agnes Medical Center v. PacifiCare of California (2003) 31 Cal.4th 1187, 1196.)  
 
 Here, Plaintiff has not taken actions inconsistent with the right to arbitrate.  Plaintiff’s pre-
filing letter to Defendants, sent pursuant to the CLRA, requested arbitration.  (Sadr Decl., ¶ 3.) 
After filing, Plaintiff did wait several months to demand arbitration (Sadr Decl. ISO Reply, ¶8), 
but during that period Plaintiff did nothing to substantially invoke the litigation machinery.  
Plaintiff has propounded no discovery requests, set no depositions, and filed no motions.  
 
 After this motion to compel was filed, Plaintiff requested entry of default against 
Defendant BHFC Financial Services on May 14, 2018. However, waiver does not occur by mere 
participation in litigation; “it is the judicial litigation of the merits of arbitrable issues which waives 
a party's right to arbitration.” (Doers v. Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 188.)  
  
 The Courts does not find Defendants have met their heavy burden of proof in showing 
waiver. Finding no waiver, the Court has no discretion to deny the motion.  The motion to 
compel arbitration is therefore granted.  
 

  

12.  TIME:  9:00   CASE#: MSC17-02267 
CASE NAME: PORTILLO VS RAMIREZ 
HEARING ON MOTION TO/FOR COMPEL DEPOSITION OF FREDDY PORTILLO & 
SANCTIONS FILED BY ARMANDO RAMIREZ 
* TENTATIVE RULING: * 
 
 Denied.  The ruling on Line 11 granting the arbitration motion serves to stay this case.  
Therefore, discovery and other motions will be heard and decided by the Arbitrator. 
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13.  TIME:  9:00   CASE#: MSC17-02267 
CASE NAME: PORTILLO VS RAMIREZ 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 In view of ruling Line 14, this case will be set for review of the progress of arbitration on January 
14, 2019, D.9, 9AM. 

  

14.  TIME:  9:00   CASE#: MSC17-02467 
CASE NAME: HENDRICKS VS. HENDRICKS 
HEARING ON MOTION TO/FOR CONSOLIDATE ACTIONS (WITH P16-00803) 
FILED BY JON M HENDRICKS 
* TENTATIVE RULING: * 
 
Defendant has filed the Motion to Consolidate herein with the probate proceeding  This case is 
for conversion of Defendant’s personal property which is not included as an asset of the 
probate.  The motion is denied, without prejudice, to bring this same issue before the probate 
Court.  Based on the allegations of the complaint this does not appear to be a case with 
sufficient common issues or law and fact to warrant consolidation. 
  

  

15.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON VS. E2 CONSULTING 
HEARING ON DEMURRER TO CROSS COMPLAINT of E2 CONSULTING 
ENGINEERS, INC. FILED BY NOOSHIN BEHROYAN 
* TENTATIVE RULING: * 
 
 ** VACATED ** 

  

16.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON VS. E2 CONSULTING 
HEARING ON DEMURRER TO CROSS COMPLAINT of E2 CONSULTING 
ENGINEERS, INC. FILED BY PAXON ENERGY AND INFRASTRUCTURE 
* TENTATIVE RULING: * 
 
 ** VACATED ** 
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17.  TIME:  9:00   CASE#: MSC18-00161 
CASE NAME: PAXON VS. E2 CONSULTING 
HEARING ON MOTION TO/FOR STRIKE PORTIONS OF CROSS-COMPLAINT 
FILED BY PAXON ENERGY AND INFRASTRUCTURE 
* TENTATIVE RULING: * 
 
 ** VACATED ** 

  

18.  TIME:  9:00   CASE#: MSC18-01075 
CASE NAME: BOND MANUFACTURING VS. NEHLS 
SPECIAL SET HEARING ON: OSC RE: TEMPORARY RESTRAINING ORDER SET 
BY COURT 
* TENTATIVE RULING: * 
 
The hearing on this matter is continued until July 11, 2018 at 9:00 a.m. 
 
Parties have until July 3, 2018 to file and serve supplemental briefing which addresses the 
following issue: 
 
What effect do the Court of Appeal decisions in Dowell v. Biosense Webster, Inc. (2009) 179 
Cal.App.4th 564 and Kolani v. Gluska (1998) 64 Cal.App.4th 402 have on the Employment 
Agreement at issue in this case? 
 
The supplemental briefing is limited to five pages, exclusive of any table of contents or table of 
authorities. 

  

19.  TIME:  9:00   CASE#: MSN18-1071 
CASE NAME: MATTER OF ANDREW FAYNLEYB 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
 The Petition is approved.  Since the minor has made a complete recovery from his injuries, no 
appearance is necessary. The Order signed by the Court may be picked up from the Clerk, D.9. 
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20.  TIME:  9:00   CASE#: MSP16-00803 
CASE NAME: MATTER OF THE VERNON D. HENDRI 
SPECIAL SET HEARING ON: MOTION TO CONSOLIDATE FILED IN C17-02467 
SET BY JON HENDRICKS 
* TENTATIVE RULING: * 
 
See Line 14. 

 
 
 

ADDON 

21.  TIME:  1:30   CASE#: C13-02715 
CASE NAME: CAVANAGH VS SWALLO 
HEARING ON MOTION TO ENFORCE SETTLEMENT PURS TO CCP 664.6 FILED BY 
PETER V. LUNARDI III, JEANINE LUNARDI 
* TENTATIVE RULING: * 
 
The Motion is granted based on the Orders of the Arbitrator/Mediator Martin Ambacher, Esq.  
The specific language of the written Agreement(s) shall be determined by Mr. Ambacher since 
the parties have been unable to resolve their differences. 
 
 
 
 
 

 


